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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

MIDWEST GENERATION EME, LLG

Petitioner,

JUN 15 2004

STATE OFILLINOIS
Pollution Control Board

V.

ILLINOIS ENVIRONMENTAL

PCB No. 4185
(Trade Secret
Appeal)

PROTECTION AGENCY,
Respondent.
To:  Dorothy Gunn, Clerk

llfinois Poliution Control Board
100 West Randolph

Suite 11-500

Chicago, lllinois 60601

Brad Halloran

. Hearing Officer

llinois Pollution Control Board
100 West Randolph

Suite 11-500

Chicago, lllinois 60601

el N N

NOTICE

Sheldon A. Zabel
Mary A. Muliin

Andrew N. Sawula
Schiff Hardin LLP
6600 Sears Tower
Chicago, lllinois 60606

- Keith Harley
Annie Pike

Chicago Legal Clinic, Inc.
205 W. Monroe, 4 Floor

Chicago, lllinois 60606

- Please take notice that | have today filed with the Office of the Clerk of the
Pollution Control Board an original (1) and nine (9) copies of an Objection to Sierra
Club’s Motion for Intervention and Appearance, a copy of which is herewith served
upon the assigned Hearing Officer, the attorneys for the Petitioner, Midwest Generation
EME, LLC, and the attorneys for Sierra Club.

Date: June 15, 2004

lNinois Environmental Protection Agency

1021 North Grand Avenue East

P.0. Box 19276
Springfield, IL 62794-9276
217/782-5544

Respectfully submitted,

ILLINOIS ENVIRONMENTAL

}? ECTION AGENCY,
[ <

Robb LaymanV
Assistant Counsel
Division of Legal Counsel
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CLERK'S OFFICE

JUN 16 2004

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD gTATE OF ILLINOIS
Pollution Control Board

MIDWEST GENERATION EME, LLC

Petitioner,

PCB No. 4-185

V.
(Trade Secret Appeal)

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,

N N gt Vel s gt g e gt

Respondent.

OBJECTION TO SIERRA CLUB’S MOTION FOR
INTERVENTION AND APPEARANCE

The Respondent, ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

("llinois EPA"), by and through its attorney, Robb Layman, respectfully submits this

Objection to Sierra Club’s Motion for Intervention pursuant to 35 Ill. Adm. Code 101.500
and, in support thereof, states as follows:

The lllinois EPA denied trade secret protection for certain fnformation submitted
by thé Petitioner, MIDWEST GENERATION EME, LLC, (“Midwest Generation”) on
November 6, 2003, concerning capital projects at its coal-fired electric generating units
and the net generat'ion, the coal heat content, and the net heat rate for its coal fired
units. These articles had previously been submitted in response to an information |
request made by the United States Environmental Protection Agency (“U.S. EPA") |
consistent with the requirements of Section 114 of the féderal Clean Air Act (42U.S.C. §
7414). Pursuant to the same provision, Midwest Generation sent a copy of tHe response
to the lllinois EPA.

On April 19, 2004, Petitioner filed a petition before the Pollution Control Board
("Board”) appealing the lllincis EPA’s trade secret determination of March 10, 2004,.al;1d |

on or about May 20, 2004, the lllinois EPA timely filed the Administrative Record

‘consisting of approximately 2,700 pages.
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On May 27, 2004, Sierra Club filed a Motion for Intervention and Appearance
asserting it would be adversely affected by a final Board order and it would be matérially
prejudiced absent intervention in the instant action. The Hiinois EPA received Sierra

Club's Motion for Intervention and Appearance on June 1, 2004.

The Béérd_may allow a person to intervene in an adjudicatory proceeding if:

1. The person has a conditional statutory right to intervene in the
proceeding; '

2. The person may be materially prejudiced absent intervention; or

3. The person is so situated that the person may be adversely affected by a

final Board order.
See, 35 1l Adm.vCode 101.402(d). While the Board's decision to grant or deny
intervention is discretionary, the Board is to “consider the timeliness of the motion and
whether the intervention will unduly delay or materially prejudicé the procecjzding or
otherwise interfere with an orderly or efficient proceeding.” 35 Ill. Adm. Code
101 _402(b). See also, Prairie Rivers Network v. lllinois Environmental Protection
Agency, PCB 01-112 (April 19, 2001).

Sierra Club does not contend that it possesses a statutory right to intervene but,
rather, that it will be adversely affected by a final order to the extent that the Board
denies the release of -some or all of the contested information. Motion at { 13.
Specifically, Sierra Club asserts that it may be materially prejudiced if the Board does
not grant its request to intervene. Motion at ff 15. Sierra Club’s mb-tion fails to articulate
grounds that warrant the Board's exercise of discretion in this instance.

To the extent that the Board denies the release of some or all of the disputed
documents, Sierra Club will, admittedly, bé denied the right to view this information. In
the absence of intervention, however, it cannot be said that the movant will be materiélly
prejudiced. Sierra Club claims that both the Illinois EPA and Midwest Generation seek
to determine whether the disputed records are protected from disclosure to Sierra 'Club' '

because they constitute trade secrets. Meanwhile, Sierra Club's interast or focus in this
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matter purportedly involves establishing a record of the public's interest in access to
mformatlon consistent with apphcable law. See, Motnon at 17 and {[18. This dlstmctlon
is semantnca!. In actuality, the lilinois EPA determined that the disputed records did not

- constitute trade secrets and thus, in accordance with state and federal law, the public
wa's entitled to view the documents. Midwest Generation subsequently sought this
review of the lllinois EPA’s determination.

Even assun.ving that Sierra Club’s distinction is not illusory, the lliinocis EPA is
statutorily obligated to ensure that the public’'s access to information is in accordance
with the applicable laws. Section 7(a) of the inois Environmental Protect Act (“Act”)
requires the lllinois EPA to have all ﬁlés, records and data open, for reasonable public
inspection with the exception of certain documents that constitute trade secrets,
Meanwhile, Section 7(¢) of the Act provides that all emission data reported to the llinois
EPA shall be made available to the public to the extent required by the federal Clean Air
Act. These requirements are facilitated by Section 4(b) of Act, which requires the lllinois
EPA to collect and disseminate information as necessary to carry out the Act’s purposes.
Accordingly, the lllinois EPA is required to not only collect and disseminate information,
but to affirmatively ensure that the public is afforded access to files, records and data.
Because the Sierra Club and the lllinois EPA both seek to protect the same interest, the
movant will not be materially prejudiced if prohibited from intewenfng.

While the Sierra Club asserts that it is not seeking to gain access to the disputed
information, it appears to concede that intervention would possibly disclose the very
information sought by Sierra Club in the Freedom of Information (“FOIA”) request.”
Motion at §f 18. A review of lilinois case authority is not instructive on this issue. Thill'd
party intervention in trade secret matters have been allowed by federal courts in some
circumstances. For instance, the Ninth Circuit in Formulabs, Inc. v. Hartley Pen

Company et al., 275 F. 2d 52 (9" Cir)., cert. denied, 363 U.S. 830 (1960), allowed a third

o o
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| party to intervene solely in the discovery stage of the casé to argue against defendant's
disclos:ure of trade secrets in which the' intervenors claimed ah interest. /d at 56. T:he :
court found that the intervenors would be adversely affected by disclosure of their secret
formula and secret testirig procedures at issue in discovery. /d. see also, Formulabs,
Inc: v. Hartley Pen .Company et al., 318 F. 2d 485 (9" Cir.) (1963) (third party allowed to
~ intervene to assert their own trade secret rights and to protect against their disclosure);
. see also, Save the Dolphins v. United States Department of Commerce, et al., 404 F.
Supp. 407 (N. D. California) (1975) (third party intervened to protect against disclosure
of tuna fishing trade secrets); see also, Northwest Coalition for Alternatives to .
‘Pesticides, et al., v. Browner, 941 F. Supp. 197 (District of Columbiz) (1996) (third party
allowed to intervene to protect common names and chemical abstract numfvers for inert
ingredients in pesticides). This federal case law suggests that third party intervention is
permissible where the intervenor shows a property interest in the disputed infofmation.

If the Board were to allow the motion to intervene and appropriately limited Sierra
Club’s access to the disputed information, the movant would arguably contribute little to
the substance of the proceeding. Instead, Sierra Club could likely complicate and
unnecessarily delay the instant action. Such an outcome is undesirable and is
especially unnecessary given that formal intervention in this proceeding is not requiréd
to protéct the interests of Sierra Club’s membership. Instead, the iﬁterests of Sierra
Ciub’s membership, if any, may be addressed through oral or written statements at
hearing, public comments and/ or the filing of an amicus curiae brief. See, 35 Ill. Adm.
Code 101.110(c) and 1Q1 .628; see also, Prairie Rivers Network v. lllinois Environmental
Protection Agency, PCB 01-112 (April 19, 2001) (“When time, facilities, and concerné fbr
a clear and concise record'allou), the hearing officer may permit participants to make oral
or written statements, provided that they are uﬁder oath and are subject to cross-

examination.”). Accordingly, the lllinois EPA respectfully requests that any involvement




of the Sierra Club be limited to oral or written statements at hearing, public comments or

the filing an amicus curiae brief.

if the event that the Board grants Sierra Club’s motion to inter\/ehe, the intereéts
of justice dictate that the participation of the movant be limited to avoid unnecessary
corﬁplicatfon and delay of this proceeding. Specifically, the lliinois EPA requests that
Sierra Club (1): not be allowed to .con'trol any decision deadline; (2) be barred from
serving discovery, interrogatories, and requests to admit; (3) be barred from conducting
any depositions; (4) be bound by all Board and hearing officer orders issued to date; and
(5) not be allowed to raise any issues that were raised or might have been raised earlier
in this proceeding. See, 35 [Il. Adm. Code 101.402(e). Due to the Sierra Club's and the

Ilinois EPA's alignment of the interests, the Sierra Club will not be prejudiced by such

limitations.

I
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WHEREFORE, the lllinois EPA respectfully requests that the lllinois Pollution
Contrc;1 Board deny Sierra Club's Motiqn for Intervention and related leave for its '
attorneys to enter their Appearances;
Respectfully submitted,

ILLINIOS ENVIRONMENTAL
PROTECTION AGENCY

Rew e

Robb Layman UV
Assistant Counsel
Division of Legal Counsel

Of counsel
Sally Carter
Assistant Counsel
~ lllinois Environmental Protection Agency
1021 North Grand Avenue East
P.O. Box 19276
Springfield, IL 62794-9276
217/782-5544
Date: June 15, 2004

This Filing Submilted on Recycled Paper
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CERTIFICATE OF SERVICE

| hereby certify that | did on the 15th day of June 2004, send by First Class Mail,

APPEARANCE to:

Dorathy Gunn, Clerk

lliinois Pollution Control Board

100 West Randolph
Suite 11-500
Chicago, lllinois 60601

Service, to:

Sheldon A. Zabel
Mary A. Mullin

Andrew N. Sawula
Schiff Hardin LLP
6600 Sears Tower
Chicago, llinois 60606

Keith Harley
Annie Pike

Chicago Legal Clinic, Inc.

205 W. Monroe, 4™ Floor
Chicago, lllinois 60606

Brad Halloran

Hearing Officer

ilinois Pollution Contro} Board
100 West Randolph

Suite 11-500

Chicago, lllinois 60601

T by

Robb Laymiah
Assistant Counsel

This filing is submitted on recycled paper.

with postage thereon fully paid and deposited into the possession of the United States
Postal Service; one (1) original and nine (9) copies of the following instruments entitled

NOTICE and OBJECTION TO SIERRA CLUB'S MOTION FOR INTERVENTION AND

and a true and correct copy of the same foregoing instruments, by First Class Mail with

postage thereon fully paid and deposited into the possession of the United States Postal

TOTAL P.O3
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RECEIVED
CLERK'S OFFICE

JUN 16 2004

ILLINOIS ENVIRONMENTAL PROT ECTION AGENCY grate 0F 1L LINOIS
DIVISION OF LEGAL COUNSEL Pollution Control Board
1021 NORTH GRAND AVENUE EAST, POST OFFICE BOX 19276

SPRINGFIELD, ILLINOIS 62794-9276
TELEPHONE (217)782-5544-FACSIMILE (217)782-9807

DATE: _{ / Iéj 04
FACSIMILE TRANSMITTAL SHEET

PLEASE DELIVER THE FOLLOWING PAGE(S] TO:

PARTY'S NaME:  Brad Halloran,

FIRM/COMPANY'S NAME: __ 1llvfon Contrals Board_
FACSIMILENO.: _ (312)8]4 - 369

TELEPHONE NO.:
Iqaahd: f?—(&UQA&E
Re: NidweSt Generation

TOTAL NUMBER OF PAGES (INCLUDING THIS PAGE): 7
HARD COPY wi _ X WILL NOT " FOLLOW.

IF YOU DO NOT RECEIVE ALL OF THE PAGES, PLEASE CALL 217-782-5544.

comments: _Fer yare reguest —

IMPORTANT - THIS MESSAGE Is INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR ENTITY TO WHICH IT
IS ADDRESSED; AND MAY CONTAIN INFORMATION THAT IS PRIVILEGED, CONFIDENTIAL, AND EXEMPT
FROM DISCLOSURE UNDER APPLICAPLE LAW. IF THE READER OF THE MESSAGE IS NOT THE INTENDED
RECIPIENT, OR THE EMPLOYEE OR AGENT RESPONSIBLE TO DELIVER IT TO THE INTENDED RECIPIENT, YOU
ARE HEREBY NOTIFIED THAT READING, DISSEMINATING, DISTRIBUTING, OR COPYING THIS
COMMUNICATION IS STRICTLY PROHIBIED. IFYOU HAVE RECEIVED THIS COMMUNICATION IN ERROR,
PLEASE IMMEDIATELY NOTIFY US BY TFLEPHONE. AND RETURN THE ORIGINAL MESSAGE TO US AT THE
ABQVE ADDRESS VIA THE (1.5, PQSTAL SERVICE. THANK YOU. -

IL 532 2624

ADM 214 Feb-99

T o






